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NOTICE: THIS DOCUMENT IS BEING SUBMITTED ON A CONFIDENTIAL BASIS 
PURSUANT TO RULE 39 OF THE DOT'S RULES OF PRACTICE. 

In view of the urgency of the matters at issue in this 
Motion, and the imminence of the currently-established 

hearing date in this proceeding, Discovery and Mr. Ho 
urge that the deadline for Answers to this Motion be 
snortened to noon on Thursday, June 21, 1990. 
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BEFORE THE 
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OFFICE OF HEARINGS 
WASHINGTON, D.C. 

In the Matter of 
DISCOVERY AIRWAYS, INC. and : Docket 46760 
MR. PHILIP Y. HO 

JOINT MOTION OF 
DISCOVERY AIRWAYS, INC. 
AND MR. PHILIP Y. HO 

TO THE ADMINISTRATIVE LAW JUDGE 

Pursuant to Rule 18 of the Rules of Practice of the 

Department of Transportation (DOT), Discovery Airways, Inc. (Dis- 

covery) and Mr. Philip Y. Ho (Mr. Ho) (collectively, Movants) 

hereby jointly move the Administrative Law Judge: (1) to postpone 

the hearing i n  this proceeding for an indefinite period, and (2) 

to issue an order referring the attached proposed compromise set- 

tlement of the issues in this proceeding to the DOT Decisionmaker 

for determination. 

In support whereof, Movants state as follows: 

1. Discovery, Mr. Ho, and certain other named corpo- 

rations and individuals have reached an agreement with the DOT'S 

Public Counsel proposing to settie all contested issues in this 

proceeding on the basis of a Consent Order and Stipulation of 
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Facts, as set forth in certain attachments to the Joint Petition 

of Discovery and Mr. Ho to the DOT Decisionmaker, which is being 

filed concurrently with this Joint Motion. 

posed Consent Order is contained in Attachment A to this Motion. 

a#.. 

A copy of the pro- 

2, For the reasons stated in the concurrent Joint 

Petition, only a very brief amount of time is available for final 

resolution of the issues raised by the proposed compromise set- 

tlement. Due to circumstances beyond the control of Discovery 

and Mr. Ho, any delay in final action on the Joint Petition will 

result in events which will render moot the relief requested in 

the Joint Petition. For that reason, Discovery and Mr. Ho submit 

that the immediate referral of the questions presented to the DOT 

Decisionmaker for final determination, without an intermediate 

Initial Decision by the Administrative Law Judge, is necessary 

and appropriate, and is consistent with Rules 18(e), 22(d) and 

29(b) of the DOT'S Rules of Practice. In the interest of achiev- 

ing the most expeditious possible consideration of the issues 

raised by the Joint Petition, and i n  view of the fact that cer- 

tain elements of the relief requested can only be granted by the 

DOT Decisionmaker, the Joint Petition is being submitted concur- 

rently to the DOT Decisionmaker pursuant to Rule 22(d) of the 

Rules of Practice. & 

3. in their Joint Petition, Discovery and Mr. Ho 

request the DOT Decisionmaker to determine whether the public 
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interest requires approval of the proposed settlement of all 

issues in this case on the basis of the Consent Order and Stipu- 

lation of Facts, entered into between Discovery, Mr. Ho, various 

other persons affiliated with Discovery and/or Mr. Ho, and Public 

Counsel, and to grant certain other relief in connection with 

r*r 

that determination. 

4 .  In light of the matters at issue in the Joint 

Petition, Discovery and Mr. Ho also move the Administrative Law 

Judge to order an indefinite postponement of the hearing in this 

proceeding, now scheduled to begin on Tuesday, June 26th. 

Joint Petition is granted, and the proposed settlement is 

accepted, the issues in this case will become moot, and the pro- 

ceeding will be terminated. 

Decisionmaker on that Petition, proceeding to the hearing stage 

in this case would be a waste of time, money and effort by all 

If the 

Pending action by the DOT 

concerned. 

5. Even if the Petition is not granted within the 

specified time available, there have been recent substantial 

developments affecting the matters at issue in this proceeding 

which warrant both a postponement of the hearing date and a reex- 

amination of the matters at issue in this case. Specifically, 

the largest voting shareho.lder of Discovery, Mr. Ho, has 

announced his intention to dispose of the majority of his invest- 

dl. 

ment in Discovery, and the Joint Petition contains information 
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that Discovery's largest creditor , Nansay Hawaii, Inc. , has 

reached a tentative agreement under which it will dispose of a 

significant portion of its debt and preferred stock interest in 
Ilr 

Discovery. 

6 .  In light of the foregoing developments, it has 

become pointless to investigate potential foreign control over 

Discovery by Nansay Hawaii through Mr. Ho, since those relation- 

ships are in the process of being liquidated. Even if such 

potential foreign control (which Discovery and Mr. Ho deny) were 

found to exist, the remedy imposed would be an order requiring 

divesticure. Such divestiture is already under way. 

7. Similarly, if the DOT Decisionmaker decides to 

approve the proposed compromise settlement relating to all com- 

pliance disposition issues in this case, the proceeding will be 

terminated as to those issues, thus obviating the need for hear- 

ir,g procedures and other procedural steps in connection with that 

phase of the investigation in this proceeding. 

8. In view of the extremely brief amount of time 

available for action on this Motion, Discovery and Mr. Ho request 

tnat the time period for submission of answers to this Motion be 

shortened so as to require that a n y  such answers be filed no 

later than noon on Thursday, June 21, 1990, and respectfully 

request that the relief requested in this Motion be acted upon by 

the close of business on Friday, June 22, 1990. 

dL 
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WHEREFORE, Discovery and Mr. Ho respectfully move the 

Administrative Law Judge to issue an order referring to the DOT 

Decisionmaker the question of whether a proposed compromise set- 

tlement of the issues in this case should be approved in the pub- 

lic interest, and postponing the hearing and all other procedural 

steps in this case for an indefinite period, pending further 

action by the DOT and other developments affecting the matters at 

issue in this proceeding. 

J- 

Respectfully submitted, 

SHAW, PITTMAN, POTTS & TROWBRIDGE 
Attorneys for 

DISCOVERY AIRWAYS, INC 

G i k  2. Gstelb 
Frank J. Costello 
ZUCKERT, SCOUTT & RASENBERGER 
Attorneys for 

PHILIP Y. I30 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a copy of 

the foregoing Joint Motion by messenger, telecopier transmission, 

air express service, or by United States mail, properly addressed 

and with postage prepaid, upon each of the persons 1-sted in 

Appendix A hereto. 

Washington, D.C. 
June 2 0 ,  1990 
a/418NPB1039.90 
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Dl scovery A h a y e ,  Inc,, Nansay COTporation, 
N,may Hawaii, Inc., Philip Ho, 
Ki!nchu Yokeno, FFsnco Mancassola 
Cilrtis Coward and tcc Hydeman. 

Violations of Sections 401(a) and (b) of the 
Fcdcral Aviation Act and 14 CFR 204.5, 
3C0.1 and 300.2 

Docket 46760 

CONSENT ORDER 

The Office of Aviation Enforcement and Broceedings has participated as Public 
Clxmel  in Doclut 46760, In the  matte^ of Mscovery Airways, Inc. and Mr. Philip Ho, 
an investigation into: (1) whether the Nansay family of cwrpuriea, including 
Nansay Corporation and its wholly-owned subsidiary Nansay Hawaii, Inc. (who are 
not citizsnrr of the United Staks under the Federal Aviation Act) m in (L p i t i o n  to 
e:l:ercise control over Mscovery Ainvnye thou& Philip Ho, a U.S. d b n  who is the 
ovner of 75% of Mscovcry Airway8 ammon stock and prddent of Nansay Hawaii, 
kc.; and (2) whether Discovery Airways has the proper compliance disposition to 
operate an a d c a t e d  air carrier under wcticm 401 of the Ftderal Aviation Act, as 
a:inended.l Barred on its review of the data and information reudting from the 
iry vestigation, the Office of Aviation Enforcement and Proceedings has determined 
that Discovery Airways, lnc, Nansay Corporation, Nansay Hawaii, Inc., Philip Ho, 
K'enchu Yokeno, R.anco Manca8801a, Curtis Coward and Lee Hydeman have 
eirgaged, either jointly or severably as described below, in numerorur violations of 

-. 
1 Discovery Airways, Inc. filed its initial application for 8 cedfkr t s  of public 
C(JRVW~~CRCO md necelrrity in Docket 46393, Appllcatbn of Dkcovsry Aimcry$, 
It ic . .  When the Department determined that cendn hrusr pendning to 
Cliacovery AIrwiyi' applicrriaa needed to be resolved in a reprnte ord 
widsntirry herring pmcaoding, it expanded the rcopa of rho proceeding md 
iirstitutod I n  r k r  Mare? of Dfscovrry Airways, fnc. and Mr, P M l b  Ho In Docket 
46760. 



s d o n  4Ol(a) and (b) of the Federal Aviation Act, as amended, and SQ&ON 204.5, 
300.1 and 300.2 of the Department of 'hnqmrtation's regulations (14 CFR 204,5, 
310.1 and 300.2). 

The Office of Aviation Enforcement and Proceeding8 take the posidon that these 
violations - include but are not limited to: 

a. Failwe to inform the Department of 'hsneportadon that various 
documents submitted to the Department were not executed on the dates 
indicated on the documents. 

k 
certificata 8ppk8ti011 with the Department of ~ a n s p t a t i o n  on July 14,1989. 

Failwe to u8e its then le@ name (Sun Air) when it filed itr initial 

c Failure to completely, candidly and accurately describe to the 
Department of Transportation Franco Mancamla's (an Italian citizen) role in 
the management, operation and control of Discovery Airways, hc. 

d. 
Franco Manassola had been elected to the position of Executive Vice 
Resident of Discovery Airways, Inc. on May 8,1990, 

Failure to advise the Department of Transportation promptly that - 

e. Failure to cooperate fully in the development of tho evidentiary record 
in Docket 46760, as required by the Department in Order 9Cbl-60, fuued 
January 29,1990, by failing to make Mrs. Tomomi Ho available for deposition 
in Honolulu, Hawail, during the period May lC25,1990. 

f. Failure to advise the Department of Transportation that Philip Ho 
obtained all of the money he used to purchase his 7!5% inmest in Discovery 
Airway8 Inc, from two foreign sourced, including a gift or loan from his wife, 
who is a Japanem dtizen, and a bonus from Nansay Corporation, USA, a 
Japanese citizen. 

8 Failure to advise the Department of Transportation on numerous 
occaseions that, notwithstanding representations to the contrary, Philip Ho 
had not ;u of the daw in question paid $l,OOO,OOO for hia 75% interest in 
Mecovery Airways' common stock. 

h. 
fashion all documents relevant to the Commercial Agreement between 
British Aer08prrcc Corporation and Discovery Airways, Xnc. which was 
executed on July 12,1989. 

Failure to submit to the Department of Transportation in a timeiy 

h!,r, Hydeman takes the podtion that the sole purpose and effect of his involvement 
in the pleading proesa of Docket 46393 was to dear up points in dispute, not to 
ai;tempt to mislead the Department, and that the deposition testimony supports that 
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asiertion, With respect to the involvement of Curtis M. Coward JUI regulatory 
cclunsel to Discovery Airways, Inc. in Docket 46393, Mr. Coward takes the position 
that he did not knowingly mislead the Department. Further, Diacovq accepts f ~ l l  
reljponsibility for its contribution to the errors of fact and judgment which aroee in 
t h e  submissions on behalf of Discovery and for the information upon which Mr. 
Cloward relied in connection with its pleadings in Docket 46393. 

TFus order is based on the Direct Testimony of Desta E. McDowell, a Transportation 
Industry Analyst in the Department of Transportation's Office of Aviation Analysis, 
ciimlated to the parties and the Administrative Law Judge in the Docket 46760 
proceeding on June 7,1990. With the exception of certain minor points which do 
nut affect the disposition of this order, all of the parties to this order have stipulated 
tk,at Ms, McDowell's testmony presents a fair, impartial and accurate representation 
of the facts in this matter. 1 

The Office of Aviation Enforcement and Proceedings and tho named partiea to this 
order have reached a settlement in this matter. While neither admitting nor 
dlmying the allcgatim, the named prrtiw consent to the iscruancs of this order, 
with its finding and conclusions, and the payment of a cornpromire dvil penalv in 
the amount of $50,000. The named parties have also agreed to cease and desist from 
further violations of BQctions 401(a) and (b) of the Federal Aviation Act, a8 amended, 
wid sections 2045,300.1 and 300.2 of the Department of Transportation's 
rcgulations, The Office of Aviation Enforcement and Proceedings believes that this 
oavdor satisfactorily addresses all substantive enforcement Isruea r a w  in Dockete 
44,393 and 46760. Finally, the Office of Aviation Enforcement and Proceedings does 
niit object to the temporary exemption granted to Discovery Airways, Inc. by Order 
91 1-3-48 being extended through June 30,1991, or until ninety (90) days after Mr. Ho 
hiis complied with ordering paragraph 10 of this order, whichever occurs first, 

l'I)iecovery Airwryr, &a,. Philip Ho and the Office 
a p e  that the voting trust agreement entered into 
A ~ w a y r .  Inc., Philip Ho and Senator Hiram Fong is 
the fonipn control problem raised in Docketa 46393 

of Aviatiw Enforcement 
between Discovery 
not a long-term solution to 
and 46760, Tho partier 

funher stipulate th& rlthough not the subject of this Consent Order, b e  
wting trust agrement ir not serving a purpose for which it is intended. 
Bised on depoeition tertimony the parties r g m  that no one ir fully 
rcprcsenting Mr. Ho'a 75% voting intercat in the airline. 
majority of the remaining voting stock (14,8S% of 23%) ia controlled by a 
fcreign citizen, Franco Mancassola. For thin rcamn, Mr. Ho and Discovery 
Airways, Inc. agree to take the necessary steps to ensure that Mr. Ho'r stock 
in tenst in Diecovcy Airways, Inc. is effectively and independently 
rcpnscntcd by a U.S. citizen until Mr, Ho'r majority interest in Dircovcry 
Airways, Inc, is remedied in accordance with ordering paragraph 10 of this 
o -der. 

In thir connection, a 
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1, 
h:[d)owell), the settlement between Discovery Airways, Inc, Namgy Corporation, 
Nansay awai t ,  Inc, Philip Y. Ho, Kenchu Yokeno, Franc0 Mancassola, Curtis 
Coward and Lee Hydeman and the Office of Aviation Enforcement and Proceedings 
i(; found to be in the public interest and is approved. On the basis of the foregoing 
mtlement, the foreign control investigation with respect to Philip Ha, Nansay 
Corporation and Nansay Hawaii, Inc. and the compliance disposition investigation 
ir,volved in Docket 46760 are hereby terminated, 

Based on the above dlsmsion (including the Direct Testimony of r>erta B. 

2 The Direct Testimony of D a t a  B. McDowtll, a Transportation Industry 
Aaalyst in the Office of Aviation Analysis, prepared in the Docket 46760 proceeding 
and signed on June 7,1990, is incorporated by reference as a part of this order, and 
p::esmts a fair, impartial and accurate representation of the facts involved in this 
oi-der. 

3. 
Kenchu Yokeno and Franco Mancassola are found to have engaged in air 
transportation in violation of section 401 (a) of the Federal Aviation Act, a8 
ainended, by virtw of the fact that more than 25% of the vodng intermt in 
Cliscovery Airways Inc. common stock was "owned or controlled' by persons who 
ai'e not "atizms of the United States," as those t e r n  are used in section lOl(l6) of 
t1,e Act. 

Discovery Airways, Inc, Nansay Corporation, Nansay Hawlib Xnc., Philip Ho, 

4. Discovery Airways, Inc., Nansay Corporation, Nansay Hawaii, Inc., Philip Ho, 
K:enchu Yokeno, Praneo Manassola, Curtis Coward and Lee Hydeman are found to 
hme failed to provide complete, candid and accurate information to the 
Liepartment of Transportation in the cour#e of applying for a certificate of public 
cmveniema and necemity in violadon of section 401 (b) of the Federal Aviation 
Ast, a8 amended, and section 204.3 (14 CFR 204.5) of the Department of 
T,:ansportation's regulations. 

5. L,ee Hydemur t found to have violated section 300.2 of the Deputment of 
T*ansportation's regulations (14 CFR 300.2) by engaeng in prohibited substantive 
ctmmunications with members of the Department of Transportation's staff on 
December 26, 1989, in connection with related Docket 46393, AWfIcution of 
Discoony Ainuays, hc . . ,  in connection with the request of Discovery Airways, Inc. 
tt! commence premrtification advertising subsequent to issuance of Show Cause 
clrder 89-12-60. 

6. Discovery Airways, Inc., Nansay Corporation, Nansay Hawaii, Inc,. Philip Ho, 
Xmchu Yokeno and Franco Mamasgola are ordered to cease and desist from further 
v:iolations of section 401(a) of the Federal Avtation Act, as amended. 
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7. Discovery Airways, hc., Nansay Corporation, Nansay Hawaii, Inc., Wlip Ho, 
Iclinchu Yokeno, Franco MancasSOla, Curtis Coward and L,ee Hydeman am order& 
to cease and desist from further violations of sectioM 401(b) of the Federal Aviation 
Act, as amended, and section 204S and 300.1 of the Department of Transportation's 
relplatiotw (14 CFR 204.5,300.1). 

8. 
300.2 of the Department of Transportation's regulatkms (14 CFR 300.2). 

-.L 

Lee Hydeman Is ordered to cease and desist from further violations of eecdon 

9. 
Kmchu Yokeno, Franco Mancassola, Curtis Coward and L.ee Hydernan are jointly 
at'd severably assessed $50,000 89 a compromise of dvil penalties that might 
otherwise be awssed for the violations found in ordering paragraph (3145) of this 
order. Payment shall be made by wire transfer through the Federal Reuerve 
Cliimmunicatione System, commonly known a3 "Fed wire," to the account of the 
U S. Treasury. The wire transfer shall be executed in accordance with the attached 
in<structions. Failure to pay the penalty as ordered will subject Discovery Airways, 
Irrc., Nmay Corporation, Nansay Hawaii, Inc., Philip Y. Ho, Kenchu Yokeno, 
Francs Mmassola,  Curtis Coward and Lee Hydemm to w m e n t  of interest, - 

ptimlty and collection char- under the Debt Collection Act, and possible 
enforcement action for failure to comply with this order. 

Discovery Airways, hc., Nansay Corporation, Nansay Hawaii, Inc., Philip Ho, 

1Cl. Within six months, U.S. citizens shall own at least 75% of Discovery Afrway 
Irt c.'s voting common shares and the corporation shall be controlled in fact by US. 
atizem. For purposcs of compliance with this paragraph, Mr. Philip Y, Ho shall not 
bi! considered a US. citizen. The new owner or owners shall be bona fide investors. 
The Department may, upon a showing of good faith effottJ to achieve We goal, 
plmnit an extension of this requirement for up to an additional six months. 

11.. Dismvery Airways, Inc. shall not receive a permanent certificate of public 
convenience and necessity until such time as Philip Ho dispom of his common 
stock interest in Msoavery Airways, Xnc. pursuant to ordering paragraph 10 of this 
oi-der, and the Department of Transportation has had the opportunity to determine 
tLat the air carrier is fit with the new ownership2. 

12. Until such time M Philip Ho disposeJ of hi8 common stock interest in 
CIiscovery Airways, Xnc., as directed in ordering paragraph 10 above, Philip €40 and 
any other person having any relationship with Nansay Corporation, Nansay 
~ 

JL 
2rhe Office of Avirtlon Enforcement and Proceedings ha8 been Informed that 
K'snrry Hawaii, Iw, hu entered into an agreement to sell soma of ita debt and 
pi.efcrred stock interest in Discovery Airways, Inc. to another Jnpntw 
clxporrtion. Therefom, in addition to reviewing tho fitness rad cititcnrhip of 
the pcnon or penonr who purcham Mr Ho's common stack intertat in 
Discovery prior to issuing the airline a permanent C C r t i f h t e ,  the Department 
may review the detail8 of the new debt and preferred stock arrangement aa 
they may affect the fitness and control of Discovery. 
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Hawaii, Inc. or any other Nansay Corporation affiliated entity or acting on behalf of 
Pdlip Ho, Nansay Corporation, Nansay Hawaii, Inc., or any other Nansay 
Carporation affiliated entity shall not engage in substantive bushes8 
ccmmunications of any nature with any officer, employee or official of Discovery 
A irways, hc., except that Philip Ho and Nansay Hawaii, Xnc, may receive financial 
statements from the airline in the normal course of business, including 
cc.mmunications related to the disposition of their interests in the airline; provided 
that copies of such communications shall be provided to the Fitnesr Division of the 
Dspartment'a Office of Aviation Analysis within seven days after such 
ccsmmunication. 

-I 

Siimuel Podberesky Nathaniel P. Breed 
Alssistant General Counsel 
0:'fice of Aviation Enforcement 
ax' d Proceedings 

for Discovery Airways, Inc. 

-I 

Kmchu Yokeno 
1:x Nansay Corporation 

Kenchu Yokeno 

-8 

Pfilip Ho 
for Nansay Hawaii, Inc. 

-I 

Lee Hydeman 

Phxp Ho 

Curtis Coward 

-. 
Fr i mco Mancassola 
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